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The Principle of Equity and the Eradication of Poverty

By J. Hepburn, with A. Khalfar®

I Definition of the Principle

Equity and poverty eradication are key principles of international sustainable development law.
These principles have been mentioned in a consistent manner in international instruments in the
fields of development, human rights, economic and environmental law. Many of the references to
equity and poverty eradication in international instruments on environment and development are
influenced by the definition of ‘sustainable development’ provided by the World Commission on
Environment and Development in the report, Our Common Future’ The report states that
“overriding priority” should be given to the “concept of ‘needs’, in particular the essential needs of
the world’s poor” as a key component of sustainable development. This principle was strongly
reinforced and highlighted in the 2002 World Summit on Sustainable Develgpment.” Indeed, Chapter 11
of the Johannesburg Plan of Implementation (JPOI)® focuses on the eradication of poverty for sustainable
development.

According to the JPOL:

Poverty has various manifestations, including lack of income and productive resources sufficient to
ensure sustainable livelihoods; hunger and malnutrition; ill health; limited or lack of access to
education and other basic services; increased morbidity and mortality from illness; homelessness and
inadequate housing; unsafe environments; and social discrimination and exclusion. It is also
characteri[s]ed by a lack of participation in decision-making and in civil, social and cultural life.”

According to the Committee on Economic, Social and Cultural Rights (CESCR), poverty is defined
as follows:

In the recent past, poverty was often defined as insufficient income to buy a minimum basket of
goods and services. Today, the term is usually understood more broadly as the lack of basic
capabilities to live in dignity. This definition recognises poverty's broader features, such as hunger,
poor education, discrimination, vulnerability and social exclusion. The Committee notes that this

2 Jarrod Hepburn, LL.B. Hons., B.E. Software (Hons) (Melb), Legal Researcher, CISDL, authored this working paper.
Ashfaq Khalfan, B.A. (Hons), B.C.L,, LL.B. (McGill), Director, CISDL, served as reviewer of this working paper.
Remerciements are due also to Corinne Elizabeth Skarstedt, B.A. (Concordia), B.A. (Hons) (Catleton), M.A. Candidate,
Legal Studies (Carleton), CISDL Publications Officer, for her constructive editorial assistance.

3 World Commission on Environment and Development, Our Common Future (Oxford: Oxford University Press, 1987)
at 13 [Our Common Future|.

4 Ibid. at 13.

5 In the Johannesburg Declaration on Sustainable Development, States committed themselves to “building a humane, equitable
and caring global society, cogni[s]ant of the need for human dignity for all.” This recognition also appears in numerous
instances. For example, para. 1 states the objectives of the JPOI, and recognises that “poverty eradication [and other
aims ...] are overarching objectives of, and essential requirements for, sustainable development.” Jobannesburg Declaration
on Sustainable Development, in Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 26 Aug.—4
Sept. 2002, A/CONF.199/20 (New Yotk: United Nations, 2002).

6 Jobannesburg Plan of Implementation, Report of the World Summit on Sustainable Development, Johannesburg, South Africa, 4
September 2002, UN Doc. A/CONF.199/20 [JPOI], online: Johannesburg Summit <http://www.johannesburg
summit.org/html/documents/summit_docs.html>.

7 Ibid. at para. 19.



understanding of poverty corresponds with numerous provisions of the [[CESCR]. In the light of the
International Bill of Rights, poverty may be defined as a human condition characteri[s]ed by sustained or
chronic deprivation of the resources, capabilities, choices, security and power necessary for the
enjoyment of an adequate standard of living and other civil, cultural, economic, political and social
rights.8

Rights connected to the principle of poverty eradication therefore include the right to health,
education, development, food, water, housing, and other related rights contained in the International
Covenant on Economic, Social and Cultural Rights (ICESCR),” and other legal instruments.

A primary component of the principle of equity is the concept of inter-generational equity, which is
defined by the International Law Association (ILA) , as “the rights of future generations to enjoy a
fair level of the common patrimony.”" Inter-generational equity has also been defined as “that
principle of ordering of the community of mankind which will make it possible for every generation,
by virtue of its own effort and responsibility, to secure a proportionate share in the common good
of the human species.”! Over the last decade, it has been widely accepted that, for the first time in
the history of humankind, human activity has the potential to irreversibly alter the world on a
massive scale. This concern has emerged in the context of future generations in particular; as noted
in the Brundtland Report:

Many present efforts to guard and maintain human progress, to meet human needs, and to reali[s|e
human ambitions are simply unsustainable — in both the rich and poor nations. They draw too
heavily, too quickly, on already overdrawn environmental resource accounts to be affordable far into
the future without bankrupting those accounts [...]. We act as we do because we can get away with it:
future generations do not vote, they have no political or financial power; they cannot challenge our
decisions. But the results of the present profligacy are rapidly closing the options for future
generations.!?

At the root of sustainable development is the belief that the resources of the earth belong to all
generations. It follows, therefore, that the present generation has no right to intervene irreversibly
and exhaustively in human relations with the natural world so as to deprive future generations of
environmental, social and economic opportunities of well-being. No country, continent or
generation has an exclusive right to the natural resources of the earth. These resources have been
handed over from past generations and consequently, the present generation has an obligation to
transmit them in good and even enhanced conditions to posterity.” Inter-generational equity, as
employed in current international instruments, calls for States to ‘ensure a just allocation in the
utilisation of resources between past, present and future generations.” It requires attaining a balance

8 Committee on Economic, Social and Cultural Rights, Poverty and the International Covenant on Economic, Social and Cultural
Rights, UN ESCOR, 2001, UN Doc. E/C.12/2001/10 [CESCR Poverty Statemeni] at patas. 7-8.

9 International Covenant on Economic, Social and Cultural Rights, 19 December 1966, 993 U.N.T.S. 3, (entered into force 3
January 1976) [ICESCR].

10 International Law Association, 2002 New Delhi Declaration on Principles of International Law Relating to Sustainable
Development, 1L.A Resolution 3/2002 in ILA, Report of the Seventieth Conference, New Delhi (London: ILA, 2002), Principle 2,
available online: ILA <http://www.ila-hq.org>.

I E. Agius, “Obligations of Justice Towards Future Generations: A Revolution on Social and Legal Thought” in E.
Agius, ed., Future Generations and International Law (London: Earthscan Publications, 1998) at 10.

12 Our Common Future, supra note 3.

13 Ibid.



between meeting the consumptive demands of existing societies and ensuring that adequate
resources are available to accommodate the needs of future generations.'

A corollary concept is intra-generational equity, which has been defined by the ILA as “the rights of
all peoples within the current generation of fair access to the current generation’s entitlement to the
Earth’s natural resources.””” Intra-generational equity is directed at the serious socio-economic
asymmetry in resource access and use within and between societies and nations that have
exacerbated environmental degradation and the inability of a large part of humanity to adequately
meet its most basic needs. At its bare minimum, intra-generational equity means “that everyone is
entitled to the necessities of life: food, shelter, health care, education, and the essential
infrastructure for social organi[slation.” The concept is therefore strongly connected to the
eradication of poverty. The ILA’s definition endorses this view. It notes that the primary
responsibility of the State is to aim for conditions of equity within its own population and to ensure,
as a minimum, the eradication of poverty. It also notes that all States that are in a position to do so
have a further responsibility, as recognised by the Charter of the United Nations and the Millennium
Declaration of the United Nations, to assist other States in achieving this objective.'’

II International Legal Meaning of the Principle

The principle of equity and the eradication of poverty have led to the development of two general
applications in legal texts. The principle of poverty eradication is reflected in the commitment on
the part of States to respect, protect and fulfil human rights, especially economic, social and cultural
rights. It is thus invoked in many human rights treaties, other non-binding legal instruments, and
international human rights courts. Cooperative action is often required between States to achieve
poverty eradication goals. In some instances, the principle imposes on developed countries an
obligation to assist developing countries to fulfil their people’s human rights, in particular,
economic, social and cultural rights.

The principle of equity, in relation to inter-generational equity, most often finds expression as a
concern for both “present and future generations” in environmental treaties and texts. Still, it is
difficult to point to a concrete application of the principle, and it is seen most often as a guiding or
preambular concept in international law. The obligations that can be linked to the principle are
largely related to conservation and efficient utilisation of natural resources.

Intra-generational equity refers to an obligation on States to ensure fairness in the distribution of
access to benefits (social, economic and environmental) within and between States. At a minimum,

14 See O. Schachter, Sharing the World's Resources (Bangalore: Allied, 1977) at 11-12. See also E. Brown Weiss, Iz Fairness
to Future Generations: International Law, Common Patrimony, and Intergenerational Equity New York: Transnational, 1989) and
T.M. Franck, Fairness in International Law and Institutions (Oxford: Oxford University Press, 1995).

15 See II.A Declaration, supra note 10, Principle 2. A more controversial view seeks to extend “intra-generational equity’
beyond the human species to include fairness toward other life forms. See A. D’Amato & S.K. Chopra, “Whales: Their
Emerging Right to Life” (1991) 85 Am. J. Int. L. 1. See also C.D. Stone, Should Trees Have Standing? 1.egal Rights for
Natural Objects (Los Altos, California: William Kaufmann, Inc., 1974); Sierra Club v. Morton, 405 U.S. 727, 92 S.Ct. 1361
(1972) (Douglas J. dissenting); C. Giagnocavo & H. Goldstein, “Law Reform or World Reform: The Problem of
Environmental Rights” 35 McGill L. J. 345.

16 See O. Schachter, supra note 14 at 11-12.

17 1A Declaration, supra note 10, Principle 2.

>



it requires equitable actions that eradicate poverty, but it refers to fairness in between States and in
between groups who may not be poor.

III  The Principle in International Treaty Law

The principle of equity and the eradication of poverty finds its roots in the Charter of the United
Nations."® One of the UN’s aims, according to the preamble of the Charter, is “to promote social
progtess and better standards of life.”"” Chapter IX of the Charter authorises the United Nations to
promote higher standards of living, full employment, conditions of economic and social progress
and development, and respect for human rights.”” Article 56 requires Member States to take joint
and separate action to achieve these ends.

The imperative of equity and clear legal obligations upon States to establish poverty eradication
programmes, jointly at the national and international level, also have a clear legal basis in various
human rights treaties, such as the ICESCR' the Comvention on the Elimination of All Forms of
Discrimination against Women (CEDAW),” and the Convention on the Rights of the Child (CRC)™.

The rights contained in the ICESCR provide direct legal support particularly with respect to the
principle of equity and the eradication of poverty. The ICESCR recognises, inter alia, “‘the right to
an adequate standard of living for every person, including adequate food, clothing and housing, and
to the continuous improvement of living conditions.” **

The Covenant also recognises the fundamental right of freedom from hunger.25 The latter obligation
requires that States:

individually and through international co-operation carry out measures to improve methods of
production, conservation and distribution of food [...] by developing or reforming agrarian systems in
such a way as to achieve the most efficient development and utili[s]ation of natural resources; and to
ensure an equitable distribution of world food supplies in relation to need.?

The ICESCR also recognises the following human rights:

i) The right to work, which includes training programmes and vocational guidance, as well as
remuneration which provides a “decent living” to workers and their families.?’

18 Charter of the United Nations, 26 June 1945, Can. T.S. 1945 No. 7, arts. 55-56 [UN Charter.

19 Ihid., Preamble.

20 Thid., c. TX, arts. 55-56.

2LICESCR, supra note 9. See generally the CESCR Poverty Statement, supra note 8.

22 Convention on the Elimination of All Forms of Discrimination Against Women, 18 December 1979, 1249 UN.T'.S. 13 (entered
into force 3 September 1981) [CEDAW], online: UN <http://www.un.org/womenwatch/daw/cedaw/text/
econventionhtm>. See also CEDAW General Recommendations, online: UN <http://www.un.otg/ womenwatch/daw/
cedaw/recommendations/recomm.htm>.

23 Convention on the Rights of the Child, 20 November 1989, 1577 UN.T.S. 3 (entered into force 2 September 1990) [CRC],
online: UNICEF <http://www.unicef.org/ctc/fulltext.htm>.

24 International Covenant on Economic, Social and Cultural Rights [ICESCR], supra note 9, art. 11. The right to an adequate
standard of living is also recognised in the Universal Declaration of Human Rights, G.A. Res. 217(11I), UN GAOR, 3d Sess.,
Supp. No. 13, U.N. Doc. A/810 (1948), art. 25.1 [UDHR].

25 JCESCR, ébid., art. 11(2).

26 JCESCR, ébid., art. 11(2)(b).

21 JCESCR, ibid., arts. 6-7.
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i) The right to education.?® This encompasses free, compulsory primary education, which may be
implemented progressively if necessary.

iif) ‘The right to social security.?

Article 12.1 of the Covenant recognises the right of everyone to the enjoyment of the highest
attainable standard of physical and mental health.” The ICESCR also specifies a number of steps to
be taken by States Parties to achieve this right, including, for example, the improvement of all
aspects of environmental and industrial hygiene.” The right to health is also recognised in a number
of related instruments.”” Under the International Covenant on Civil and Political Rights,” for example, the
right to life requires positive measures, which, according to the Human Rights Committee, should
include positive measures to increase life expectancy and eliminate malnutrition and epidemics.™

The UN Committee on Economic, Social and Cultural Rights (CESCR) releases non-binding, albeit
authoritative, highly persuasive General Comments in interpreting the rights contained in the
ICESCR. General Comment No. 3 declares that, in general, a State will be in violation of the ICESCR
if there is a “significant number of individuals [who are] deprived of essential foodstuffs, of essential
primary health care, of basic shelter and housing, or of the most basic forms of education.” Thus a
minimum core obligation to poverty eradication is enshrined in the ICESCR which every State Party
is required to meet. Moreover, a State Party bears the burden of demonstrating that it has taken all
possible measures, within its available resources, to meet the minimum core obligation. More
specifically, the Committee has recognised a right to food as arising from the right to an adequate
standard of living as noted above. The right is realised, according to General Comment No. 12, when
all people have “physical and economic access at all times to adequate food or means for its
procurement.” Adequate food is considered food that is “in a quantity and quality sufficient to
satisfy the dietary needs of individuals, free from adverse substances, and acceptable within a given
culture.””  States must proactively engage in activities intended to strengthen access to and
utilisation of resources and means to ensure citizens’ livelthoods, and must directly provide adequate
food to individuals or groups unable to enjoy the right to food for reasons beyond their control.™
Similarly, under General Comment No. 15, the CESCR recognises a right to water which derives from
the right to an adequate standard of living.” Under this right, States must provide a safe water
supply that is sufficient and continuous for personal and domestic consumption, as well as being
physically and economically accessible to everyone.*’

28 JCESCR, ibid., art. 13.

29 JCESCR, ibid., art. 9.

30 JCESCR, ébid., art 12(1).

SUICESCR, dbid., art. 12(2).

32 UDHR, supra note 24, art. 25(1); International Covenant on Civil and Political Rights 19 December 1966, 999 UN.T.S 171
(entered into force 23 March 1976) [ICCPR], art. 6(1).

33 International Covenant on Civil and Political Rights [ICCPR] ibid.

34 Human Rights Committee, General Comment No. 6, UN GAOR, 1982, Supp. No. 40, UN Doc. A/37/40 at pata. 5.

35 CESCR, General Comment No. 3: The Nature of States Parties’ Obligations, UN ESCOR, 1990, UN Doc. E/1991/23 at
para. 10 [CESCR, General Comment No. 3].

36 CESCR, General Comment No. 12: The Right to Adequate Food, UN ESCOR, 1999, UN Doc. E/C.12/1999/5 at para. 6
[CESCR, General Comment 12].

37 Ibid. at para. 8.

38 Ibid. at para. 15.

3 CESCR, General Comment No. 15: The Right to Water, UN ESCOR, 2003, UN Doc. E/C.12/2002/11[CESCR General
Comment No. 15].

40 Ihid. at para. 12.



An interrelated obligation is the requirement that — in the same manner as domestic resources —
international assistance (aid and/or debt relief) corresponding to ICESCR obligations be targeted
towards the most vulnerable populations.! This obligation is of significant concern since
historically and presently, international assistance has not focused on the most needy States, and the
most needy populations within them.” The obligation to aid vulnerable States and their respective
populations is clearly incumbent upon developed countries since failures to target aid may not be
excused by claiming a ‘lack of available resources.’

In contrast to obligations to fulfil economic, social and cultural rights, duties to respect and protect
the rights of persons in other countries are probably the most easily justified aspects of international
obligations. International lending institutions are required to respect the economic, social and
cultural rights in the context of their imposition of structural adjustment programmes.” Similarly, it
has been suggested that States have a duty to ensure that all bodies subject to their control respect
the enjoyment of rights in other countries. This would apply to the voting of states in international
organisations and the regulation of multinational companies based in their countries.*

In addition, the obligations under the ICESCR require that measures be urgently taken to remove
global structural obstacles, such as unsustainable foreign debt.” For example, international lending
agencies are required to pay attention to the right to food in terms of their lending and credit
agreements, including international measures to address the debt crisis.*

The Convention on the Elimination of All Forms of Discrimination Against Women (CEDAW)*" emphasizes
that “in situations of poverty[,] women have the least access to food, health, education, training and
opportunities for employment.”*® The Comvention therefore requires States Parties to take measures,
which may include temporary affirmative action policies, to equalise women’s rights to education,
health and employment. States must report at least every four years on the measures taken.
Examples of measures that could be taken include: i) ensuring access to adequate reproductive
health care, whether public or private; ii) providing sufficient education to women on sexual and
reproductive health” and; providing for payment or social security benefits to women working in
family enterprises.”

4 The CESCR has stressed, for example in the context of the right to housing, that international assistance should be
focused on the most disadvantaged groups. General Comment No. 4: The Right to Adequate Shelter, UN ESCOR, 1991, UN
Doc. E/1992/23-E/C.12/1991/4.annex I11 at para. 19.

4 In 1995, it was estimated that twice as much overseas development assistance (ODA) per capita went to countries
including the wealthiest 40% of people in the developing world as opposed to the poorest 40%. Less than 7% of
bilateral ODA was directed to human development concerns, eg primary health care, basic education, safe drinking
water, etc. See M. Ul-Haq, Reflections on Human Development, New York: Oxford, 1995) at 35.

4 Committee on Economic, Social and Cultural Rights, General Comment No. 2, UN ESCOR, 1990, UN Doc.
E/1990/23, at pata. 9 [CESCR, General Comment 2).

4 M. Craven, The International Covenant on Economic, Social and Cultural Rights: A Perspective on ifs Development (Oxford:
Clarendon, 1995) at 148. In relation to membership in international organisations, see CESCR, General Comment 2, ibid.

4 CESCR Poverty Statement, supra note 8 at para. 21. In addition, CESCR General Comment No. 2, supra note 31, refers to
the possible need for debt relief initiatives.

4 CESCR, General Comment 12, supra note 36 at para. 41.

41 CEDAW, supra note 22.

8 Ibid., Preamble. CEDAW has been ratified by and is binding upon 180 countries, as of July 2005.

4 CEDAW, ibid., General Recommendation 24, UN CEDAW, 1999, UN Doc. A/54/38/Rev.1, c. I at para. 18.

50 CEDAW, ibid., General Recommendation 16, UN CEDAW, 1991, UN Doc. A/46/38.



The preamble of the Comvention on the Rights of the Child (CRC)”' recognises “the importance of
international cooperation for improving the living conditions of children in every country, in
particular, developing countries.”™ The right to life is recognised in article 6(1) of the CRC,” and
article 6(2) stipulates that States must ensure “to the maximum extent possible” the survival and
development of children.” States must also “strive to ensure” that children can access health care
services under article 24’s recognition of their right to “the highest attainable standard of health.””
This includes the provision of necessary medical assistance, adequate nutritious foods and clean
drinking-water, appropriate pre- and post-natal health care for mothers, basic education for parents
and children on hygiene, nutrition and sanitation, and family planning education and services for
parents.” Article 27 further requires States (in accordance with their means and national conditions)
to provide material assistance to parents for nutrition, clothing and housing of their children in case
of need.”” The right to education is recognised in article 28 of the CRC, which obliges States to
provide free, compulsory primary education for all.”® Secondary education must also be provided,
with financial assistance in case of need.”

Some regional human rights instruments, notably the European Social Charter,” the Charter of the
Organisation of American States (OAS Charter)®' and the Afyican [Banjull Charter on Human and Pegple’s
Rights,”* also contain substantive economic, social and cultural rights related to poverty eradication.

States Parties to the Eurgpean Convention on Human Rights” (ECHR) must protect the right to life and
the right to education. The Eurgpean Social Charter (ESC) complements the ECHR and requires the
current 19 States Parties to create conditions in which a large number of economic and social rights
may be fulfilled. These rights include: i) the right to work; ii) vocational training; iii) protection of
health; iv) social security; v) medical assistance; vi) social and economic protection (including the
provision of family housing) and; vii) the provision of free primary and secondary education.**
States must take measures to promote these rights in particular for people who are living or risk
living in poverty.” The trend towards further incorporation of these rights at the European regional
level is illustrated vis-a-vis the Charter of Fundamental Rights of the European Union.® The rights

51 UN Convention on the Rights of the Child, GA Res. 44/25, UN GAOR, 44th Sess., Annex, Supp. No. 49, UN Doc.
A/44/49 (1989) 167 (entered into force 2 September 1990) [CRC]. The Convention has been ratified by all but two
countries, Somalia and the United States of America.

52 [bid., Preamble.

53 [bid., art. 6(1).

>4 [bid., art. 6(2).

55 [bid., art. 24.

56 Ibid.

57 1bid., art. 27.

58 Jbid., art. 28.

59 Ibid.

0 European Social Charter, 18 October 1961, (ETS No. 35) 529 U.N.T.S. 89 (entered into force 26 February 1965).

OV Charter of the Organization of American States, 27 February 1967, 119 UN.T.S. 3 (entered into force 13 December 1951)
[OAS Charter].

2 _Afyican [Banjul] Charter on Human and Peoples’ Rights, 27 June 1981, O.A.U. Doc. CAB/LEG./67/3/Rev.5. teprinted 21
LLM. 59 (1982).

93 European Convention for the Protection of Human Rights and Fundamental Freedoms, 4 November 1950, 213 U.N.T.S. 222
(entered into force 3 September 1953) [European Human Rights Convention.

4 European Social Charter, supra note 61 at #

95 Ibid., art. 30.

6 Charter of Fundamental Rights of the European Union, 7 Dec. 2000, 2000 O.]. C. 364, 1. The Charter was proclaimed in 2000,
and planned for incorporation into the EU Constitution, but it is not yet in force.



recognised under this Charter include: 1) the inviolability of human dignity; ii) the right to education
and access to training; iii) the right of children to protection and care; iv) the entitlement to social
security; v) the right to social and housing assistance “in order to combat social exclusion and
poverty,” and; vi) the right of access to preventive health care.”

The OAS Charter proclaims that one of its purposes is “to eradicate extreme poverty.””
Furthermore, under article 3 of the Charter, the 35 Member States reaffirm the principle that “[t]he
elimination of extreme poverty is an essential part of the promotion and consolidation of
representative democracy and is the common and shared responsibility of the American States.””
Article 34 recognises that elimination of extreme poverty is a basic objective of integral
development, and obliges Member States to “devote their utmost efforts” to a number of goals
relevant to poverty eradication and intra-generational equity:

a) Substantial and self-sustained increase of per capita national product;
b) Equitable distribution of national income; [...]

d) Moderni[s]ation of rural life and reforms leading to equitable and efficient land-tenure systems,
increased agricultural productivity, expanded use of land [and] diversification of production; [...]

h) Rapid eradication of illiteracy and expansion of educational opportunities for all’[...]

j) Proper nutrition, especially through the acceleration of national efforts to increase the production
and availability of food; and

k) Adequate housing for all sectors of the population.”

The Inter-American Convention on Human Rights” obliges States Parties to adopt measures with a view
to achieving progressively the full realisation of the rights implicit in the standards set forth in the
Charter of the Organisation of American States.” The Additional Protocol to the American Convention on
Human Rights in the Area of Economic, Social and Cultural Rights,* which entered into force in 1999,
recognises the rights to work, social security, health, access to basic public services, adequate
nutrition and education. States Parties must take certain positive steps to realise these rights,
including the provision of free primary education, the improvement of methods of food production,
supply and distribution, including universal immunisation against the principal infectious diseases.”

General rights to health, education, development, and a “satisfactory” environment are guaranteed
via the African [Banjul] Charter on Human and Peoples’ Rights.”* ‘The Charter has two associated
agreements that spell out the content and obligations attached to these rights in greater detail. The

7 Ibid. , arts. 1, 14, 24, 34, 35.

8 OAS Charter, supra note 44, Preamble.

9 Ibid., art. 3.

70 1bid., art. 34. See also arts. 49, 50 of the OAS Charter, supra note 44.

" Ihid.

72 Inter-American Convention on Human Rights, 22 November 1969, 1144 U.N.T.S. 123, OAS T.I.A.S. No. 36 (entered into
force 18 July 1978).

73 Ibid., art. 26.

74 Additional Protocol to the American Convention on Human Rights in the Area of Economic, Social and Cultural Rights, 17
November 1988, O.A.S. Treaty Series No. 69 (entered into force 16 November 1999).

75 Ibid., atts. 6, 9, 10, 11, 12, 13.

76 African [Banjul] Charter on Human and Peoples' Rights, supra note 63.
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Alfrican Charter on the Rights and Welfare of the Child” addresses similar rights and obligations to the
Convention on the Rights of the Child (CRC). States Parties must ensure “to the maximum extent
possible” the survival, protection and development of children.” The right of education is
recognised as States are obligated to provide “free and compulsory basic education” and special
measures for disadvantaged children.” Article 14 grants the right to health, requiring States to
ensure the provision of necessary medical assistance, adequate nutrition and safe drinking-water,
appropriate pre- and post-natal health care for mothers, and basic education for parents and
children on hygiene, nutrition and sanitation.”” Article 20(2) further requires States (in accordance
with their means and national conditions) to provide material assistance to parents for nutrition,
health, education, clothing and housing of their children in case of need.”

The Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa,” like
CEDAW, obliges States Parties to take measures to equalise women’s rights to health, education
and employment.” Such measures include specific action to promote literacy, education, and
training among women, as well as measures to provide adequate housing, health services, clean
drinking-water, sources of domestic fuel, land, and the means to produce nutritious food.* The
right to sustainable development is protected under article 19 of the Charter, which obliges States
Parties to promote women’s access to credit, training, skills development and extension services at
rural and urban levels, “in order to provide them with a higher quality of life and reduce their level

of poverty.””

The agreements establishing various international bodies also invoke the principle of poverty
eradication. The preamble to the Marrakesh Agreement FEstablishing the World Trade Organisation®™
recognises that “relations in the field of trade and economic endeavour should be conducted with a
view to raising standards of living.”®" Article I of the World Bank’s Articles of Agreement” obliges the
Bank “to promote the long-range balanced growth of international trade [...] thereby assisting in
raising [...] the standard of living” for its Members.” The International Labour Organisation’s
Constitution”” commits the ILO to improving conditions of labour involving “hardship and
privation”, and declares that “poverty anywhere constitutes a danger to prosperity everywhere.””"
The ILO’s Constitution therefore aims to further “programmes which will achieve [...] the raising of
standards of living.””” The preamble to the Constitution of the World Health Organisation (WHO)”

7 African Charter on the Rights and Welfare of the Child, O.A.U. Doc. CAB/LEG./24.9/49 (1990) (entered into force 29
November 1999).

78 Ibid., att. 5.

79 Ibid., art. 11.

80 Ibid., art. 14.

81 Ibid., art 20(2).

82 Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in Africa (adopted 11 July 2003).

83 Ibid.

8 Thid, arts. 12(2), 14(2), 15, 16.

85 Ibid.

86 Marrakesh Agreement Establishing the World Trade Organisation (adopted 15 Apr. 1994, entered into force 1 Jan. 1995),
1867 U.N.T.S. 154.

87 Ibid.

8 International Bank for Reconstruction and Development, Articles of Agreement (as amended February 16, 1989).

89 Ibid., art. 1.

% International Labour Organisation, Constitution, Preamble, arts. I, IIT (see Annex). See generally International Iabonr
Organisaton Declaration on Fundamental Principles and Rights at Work, 19 June 1998, 37 I.L.M. 1237 (1998).

N Thid.

92 Tbid.
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restates the right to health, and Article 1 commits the WHO to “the attainment by all peoples of the
highest possible level of health.””* The Food and Agriculture Organisation (FAO)” espouses a
purpose of “raising levels of nutrition and standards of living.””

At least one international environmental treaty refers to poverty. The prologue to the Desertification
Comvention’”” notes that States Parties are “conscious that sustainable economic growth, social
development and poverty eradication are priorities of affected developing countries,” and are
mindful that desertification has “interrelationships with important social problems such as poverty,
poor health and nutrition, [and] lack of food security.™ Article 2(2) recognises that achieving the
objective of the Convention will lead to “improved living conditions, in particular, at the community
level.””  While article 4(2)(c) requires Parties to “integrate strategies for poverty eradication into
efforts to combat desertification,”” article 3(d) of Annex I (the Regional Implementation Annex: for
Africa) states that Parties shall “adopt a basic approach that takes into consideration [...] the
widespread poverty prevalent in most affected countries.”'”" National Action Programmes (NAPs)
established under Annex I must also include “measures to improve the economic environment with
a view to eradicating poverty.”'”> Numerous sections of the Desertification Convention make reference
to the principle of intra-generational equity. For instance, article 3(b) calls for Parties to “better
focus financial, human, organi[s]ational and technical resources where they are needed,”” and
Sections 2 and 3 of Part III deal broadly with technology transfer and the use of developed-country
resources to assist poorer countries in achieving their objectives under the Convention."

The United Nations Convention on the Law of the Sea'” makes use of intra-generational equity in its
preamble, which aims to promote “the equitable and efficient utili[s|ation” of marine resources.
Also, many of its provisions seek to achieve an equitable sharing world- or region-wide of economic
benefits flowing from exploitation of marine resources.'”

With regard to inter-generational equity, a number of highly significant international agreements and
treaties refer to some form of responsibility towards future generations. In its preamble, the Charter
of the United Nations aims “to save succeeding generations from the scourge of war.”'"’ The United
Nations Framework Convention on Climate Change'” declares that: “Parties should protect the climate
system for the benefit of present and future generations of humankind, on the basis of equity and in

93 World Health Organisation, Constitution (adopted 22 July 1946, entered into force 7 Apr. 1948), Preamble.

9% Ibid., art. 71.

% Food and Agriculture Organisation, Constitution

96 Ibid., Preamble.

97 United Nations Convention to Combat Desertification in Countries Experiencing Serious Drought and/ or Desertification, particularly
in Africa, 17 June 1994, 33 L.LL.M. 1328 [Desertification Convention).

98 Ibid., Prologue.

9 Ibid., art. 2(2).

100 Thid., art. 4(2)(c).

101 Tbid., art. 3(d), (Annex I: Regional Implementation Annex for Africa).

102 Thid., art. 8(3)(a) (Annex 1, ibid.).

103 Jhid., art. 3(b).

104 Thid., ss. 2-3 (Part I1I).

195 United Nations Convention on the Law of the Sea, 10 December 1982, 1833 UN.T.S. 3, 21 I.LL.M. 1245 (entered into force
16 November 1994) [UNCLOS].

106 Jhid., Preamble 5. See e.g. arts. 69, 70, 140.

107 Charter of the United Nations, supra note 15, Preamble.

108 United Nations Framework Convention on Climate Change, 9 May 1992, 31 L.L.M. 849 [Climate Change Convention).
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accordance with their common but differentiated responsibilities.””  More specifically, the

International Convention for the Regulation of Whaling'"’ notes the “interest of the nations of the world in
safeguarding for future generations the great natural resources represented by the whale stocks.”""
The 1992 Convention on the Protection and Use of Transboundary Waterconrses and International 1akes'” states
that: “water resources shall be managed so that the needs of the present generation are met without
compromising the ability of future generations to meet their needs.””” Under the Comvention
Concerning Protection of World Cultural Property and Natural Heritage (World Heritage Convention),'"* the
State has the duty to ensure the transmission to future generations of cultural and natural heritage.'"

The UN Committee on Economic, Social and Cultural Rights (CESCRs)’ interpretation of several
rights contained under the ICESCR raises a number of concrete inter-generational equity
considerations. For example, according to General Comment No. 15, the right to water must be
realised for both “present and future generations”.''® This means, for example, increasing the
efficiency of water use by end-users, assessing the impacts of actions that may impinge on water
availability, reducing and eliminating water contamination, or even simply monitoring water
reserves.'”” Similarly, the right to food requires that food must be made accessible for both present
and future generations.'® This restricts States from engaging in agricultural or food production
activities that adequately feed the present generation but leave undermine the ability of future
generations to feed themselves.

Several international and regional environmental agreements refer to a responsibility to future
generations in their preambles. The Biodiversity Convention'” expresses States’ determination to
“conserve and suitably use biological diversity for the benefit of present and future generations,”
while recognising that “economic and social development and poverty eradication are the first and
overriding priorities of developing countries.”'” One of the purposes of the African Convention on the
Conservation of Nature and Natural Resonrces,” according to its preamble, is “the conservation,
utili[s]ation and development of [natural resources] by establishing and maintaining their rational
utili[s]ation for the present and future welfare of mankind.”'** The Comvention on International Trade in
Endangered Species of Wild Fauna and Flora (CITES)'® recognises that wild flora and fauna must be

199 [bid., art. 3(1).

10 Tnternational Convention for the Regulation of Whaling, 2 December 1946, 62 Stat. 1716, 161 UN.T.S. 72.

11 Jhid., Preamble.

12 Convention on the Protection and Use of Transboundary Watercourses and International Lafkes, 17 March 1992, UN Doc.
ENVWA/R.53 and Add.1, 31 I.I.M. 1312 (entered into force 6 October 1996).

13 Thid., art. 2 at para. 6(c).

14 Convention Concerning Protection of World Cultural Property and Natural Heritage, 23 November 1972, 1037 U.N.T.S. 151, 11,
1.L.M. 1358 [World Heritage Convention).

15 Jhid., art. 4.

116 CESCR, General Comment 15, supra note 39.

U7 Ibid. at para. 7.

118 CESCR, General Comment 12, supra note 36 at paras. 11, 28.

19 United Nations Convention on Biological Diversity, 5 June 1992, 1760 UN.T.S. 79, 31 I.L.M. 822 (entered into force 29
December 1992).

120 Jbid., Preamble.

12V African Convention on the Conservation of Nature and Natural Resources, 15 September. 1968, 1001 U.N.T.S. 3 (entered into
force 16 June 1969).

122 Jhid., Preamble.

123 Convention on International Trade of Endangered Species and Wild Fauna and Flora, 3 March 1973, 993 UN.T.S. 243, TI.A.S.
No. 8249, 12 1.LLM. 1085 (1973) [CITES].
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protected “[for present and future] generations [...].”"** The prologue of the Desertification Convention
declares the States Parties’ determination “to take appropriate action in combating desertification
and mitigating the effects of drought for the benefit of present and future generations.”'*’

The eight Parties to the Regional Convention for the Conservation of the Red Sea and Gulf of Aden
Environment (Jeddah Convention)’”* aim to protect the marine environment of the Red Sea and Gulf of
Aden “for the benefit of all concerned, including future generations.”” Article 1 of the Jeddah
Convention further defines “conservation” as allowing “optimum benefit for [the] present generation
while maintaining the potential of [the] environment to satisfy the needs and aspirations of future
generations.”'”® The Convention on Conservation of Nature in the South Pacific’™ also aims for resource
management “for the benefit of present and future generations.”” The European States Parties to
the Bonn Convention”' are “aware that each generation of man holds the resources of the earth for
future generations and has an obligation to ensure that this legacy is conserved.”'” Under the
Nuirobi Convention,” the Fastern African States Parties are “conscious of their responsibility to
preserve their natural heritage for the benefit and enjoyment of present and future generations.”"**
The ASEAN nations recognise the “importance of natural resources for present and future
generations” in the Agreement on the Conservation of Nature and Natural Resources.””

IV~ The Principle in International Case Law and Acts of Inter-Governmental
Organisations (IGOs)

Outside of treaty law and other multilateral instruments, the International Court of Justice (ICJ) has
addressed intergenerational aspects of State activities in at least one court case,albeit in a separate
opinion. In the Maritime Delimitation in the Area between Greenland and Jan Mayen (Denmark v.
Nomvay),"” In his extensive separate opinion on the issue of ‘equity’, Judge Weeramantry discussed
an historical cultural framework for inter-generational equity in global legal traditions. He
subsequently insisted on the recognition of equity as an international legal principle in his dissents in
Nuclear Tests (New Zealand ~. France)™ and Advisory Opinion on the 1egality of the Threat or Use of Nuclear
Weapons (Nuclear Weapons Advisory Opinion)."

124 Jhid., Preamble.

125 Desertification Convention, supra note 98.

126 Regional Convention for the Conservation of the Red Sea and Guif of Aden Environment, adopted 14 February 1982 (entered into
force 20 August 1985) [Jeddah Convention).

127 Tbid.

128 Jhid., art. 1.

129 Convention on Conservation of Nature in the South Pacific, adopted 12 June 1976, Preamble [South Pacific Nature Convention.
130 Jbid., Preamble.

131 Convention on the Conservation of Migratory Species of Wild Animals, 23 June 1979, 19 1.L.M. 15 (1980).

132 Tbid.

133 Convention for the Protection, Management and Development of the Marine and Coastal Environment of the Eastern African Region,
21 June 1985, 985 I.LE.L.M.T. 46.

134 Jbid., Preamble.

135 Agreement on the Conservation of Nature and Natural Resources, 9 July 1985, 15 Envt’l Pol'y & L. at 64, 68, Preamble (treaty
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Rep. 38, Separate Opinion of Judge Weeramantry at 211-279 [Denmark v. Nomvay)].
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138 I egality of the Use by a State of Nuclear Weapons in Armed Conflict, Advisory Opinion, [1996] 1.C.J. Rep. 226 at 888 [Nuclear
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In Denmark v. Norway, Judge Weeramantry referred to intergenerational equity and specifically to
“the concept of wise stewardship [of natural resources ...] and their conservation for the benefit of
future generations.”” These statements were included in his separate concurring opinion as dicta,
and were not decisive in the Court's decision regarding delimitation of a maritime boundary.

In his dissenting opinion in the Case Concerning Nuclear Tests, Weeramantry stated:

[tthe case before the court raises, as no case before the court has done, the principle of
intergenerational equity --- an important and rapidly developing principle of contemporary
environmental law. [...] The court has not thus far had occasion to make any pronouncement on this
rapidly developing field. [... The case] raises in pointed form the possibility of damage to generations
yet unborn. 40

In the above-noted case, the Court rendered its decision on other grounds before it had the
opportunity to address the normative status of intergenerational equity.

In Nuclear Weapons Advisory Opinion, in which the ICJ was asked to hold whether the threat or use of
nuclear weapons by a State was unlawful per se under international law, Judge Weeramantry found
that:

At any level of discourse, it would be safe to pronounce that no one generation is entitled, for
whatever purpose, to inflict such damage on succeeding generations. [...] This Court, as the principal
judicial organ of the United Nations, empowered to state and apply international law [...] must, in its
jurisprudence, pay due recognition to the rights of future generations. [...] The rights of future
generations have passed the stage when they were merely an embryonic right struggling for
recognition. They have woven themselves into international law through major treaties, through
juristic opinion and through general principles of law recogni[s]ed by civili[s|ed nations.!4!

In the majority opinion, the Court determined that it could not hold that, based on existing
international law, in all circumstances, use of nuclear weapons would be unlawful."” While the
Court did not address the legal status of intergenerational equity, it acknowledged the catastrophic
implications for future generations due to environmental harm from nuclear weapons.'*’

The ICJ has considered intra-generational equity and poverty eradication in a number of cases. In
Case Concerning the Continental Shelf (Libya v. Tunisia),'** the Court found poverty to be a “virtually
extraneous” factor that could not be taken into account in determining a boundary line between the
two parties."* Yet it was highly concerned to find an equitable delimitation, which would result in a
fair sharing of the marine resources in question between the two Parties. In Maritime Delimitation and
Tervitorial Questions Between Qatar and Babrain (Qatar v. Babrain),'* three judges of the 1CJ, dissenting in
the case, suggested that poverty is relevant to seeking a more equitable solution to international
disputes.'”’” The principle of poverty eradication played no part in the Court’s decision, and even the
dissenting judges noted that poverty “is of no legal relevance whatever, as the entire body of

139 Denmark v. Nonwvay, supra note 137, Separate Opinion of Judge Weeramantry at 274.

140 Nuclear Tests, supra note 138 (dissenting opinion by Judge Weeramantry) at 341-342.

141 Nuclear Weapons Advisory Opinion, supra note 139 at 888.

142 Tbid.

143 Thid. at 821.

144 Case Concerning the Continental Shelf (Libya v. Tunisia), [1982] 1.C.J. Rep. 18.

145 Thid. at 77.

146 Maritime Delimitation and Territorial Questions Between Qatar and Babrain (Qatar v. Babrain), [2001] I1.C.J. Rep. 40.
147 Joint Dissenting Opinion of Judges Bedjaoui, Ranjeva and Koroma, bid. at 212-14.
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international jurisprudence has consistently demonstrated” on issues relating to such boundary
disputes.'” Nevertheless, the judges referred the Parties approvingly to an agreement in which
Bahrain’s poverty had led Saudi Arabia to grant half of an island’s resources to the former while
retaining sovereignty over the island for itself.'"

Contrary to the Qatar v. Bahrain case, Judge Ammoun in the Case Concerning the Barcelona Traction,
Light and Power Company, Limited (Second Phase) (Belgium ~v. Spain)™ suggested that poverty reduction
and intra-generational equity can guide the development of international law, calling for an
“equitable sharing of the profits” of countries’ natural resources with “the material and intangible
interests of the weaker and deprived peoples [as] factors to be taken into account.”"!

In a complaint by Australia concerning subsidies granted by the European Communities (EC) to
European sugar producers, a Panel of the WTO heard argument from the African-Caribbean-Pacific
(ACP) countries as third Parties.'” The ACP States invoked the principle of poverty alleviation,
arguing that the EC subsidies should persist to enable the former the benefit from the artificially
high prices. Nevertheless, in its reasoning, the Panel did not consider the ACP States’ argument.
Conversely, in another case concerning subsidies granted by the U.S. to American cotton producers,
Benin referred to studies demonstrating the negative effects of the subsidies on poverty in its State,
arguing that the U.S. subsidies should be removed.'”

On the one hand, the Inter-American Commission on Human Rights has traditionally focused more
on civil and political rights, such as torture and arbitrary detention, yet in some instances, it has
considered rights related to poverty eradication. In its 1979-1980 Awnual Report, the Commission
recognised that extreme poverty in many of its Member States was caused by a “less equitable
distribution of the resources of production.””” In Case No. 7615, the Commission held Brazil
responsible for violations of the rights to life and health, amongst others, following a government-
sponsored development plan that involved building a highway through traditional Indian lands. The
influx of outsiders into the traditional communities led to the breakdown of their way of life,
including the introduction of many diseases and forced displacement. The Commission also noted
that many Indians in the affected area had become beggars or prostitutes, and that the Brazilian
Government had not taken any measures to prevent this situation.'”

A number of judicial and arbitral decisions have applied relevant human rights provisions in
reviewing environmental and social protection measures by States. For example, in Free Lega/
Assistance Group ~v. Zaire,” the African Commission on Human and People’s Rights found that the
Government’s failure to “provide basic services such as safe drinking water and electricity”, as well

148 [bid.

149 1bid.

150 Case Concerning the Barcelona Traction, Light and Power Company, Limited (New Application: 1962) (Belginm ~. Spain), Second
Phase, [1970] 1.CJ. Rep. 3, Separate Opinion of Judge Ammoun at 290.

151 Separate Opinion of Judge Ammoun, zbid. at 290.

152 European Commmnnities——Export Subsidies on Sugar (YEAR), WTO Doc. WT/DS265/R (Panel Repott) at para. 5(3). The
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c. VL
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as a shortage of medicine and the closure of universities and secondary schools, constituted a
violation of articles 16 and 17 of the African Charter, which guarantee the right to health and
education respectively."”” In Social and Economic Rights Action Center and the Center for Economic and Social
Rights v. Nigeria,” the same Commission found that the disposal of oil wastes into the environment
and local waterways were contrary to applicable environmental standards and thereby resulted in
violations of the right to life, health, property, the right to free disposal of natural resources,
freedom from discrimination and the right to a healthy environment."” In Lopez-Ostra v. Spain,'” the
European Court of Human Rights found that pollution from a tannery resulted in health problems
for neighbouring residents which violated the Convention.'”" Although the Eurgpean Convention does
not contain the right to health, the pollution was held to violate article 8 of the Convention on the
right to enjoyment of respect for the home and for private and family life. In its decision, the Court
noted the need for a fair balancing of economic and human rights interests, in this case, between the
rights of the individual person and the economic well-being of a municipality. The Court ruled that
a proper balance should prioritise individual human rights.'*

v The Principle in ‘Soft Law’

To a large extent, soft law embodies the principle of equity and poverty eradication. Principle 5 of
the Rio Declaration’” recognises the indispensable role of poverty alleviation in achieving sustainable
development.'” The imperative of the eradication of hunger and poverty was given primordial
importance in Agenda 21.'” Agenda 21 also encourages governments to take measures in a range of
fields, including health care, education, basic infrastructure, community participation, food security,
sanitation, and micro-credit.'*

In the Programme of Action of the World Summit for Social Development,'”” States identified the needs
relating to poverty eradication, and committed to a programme to resolve these needs.'” Poverty is
recognised as a “complex multidimensional problem” and the Programme of Action ranges across
many fields. The Millenninm Declaration'” commits States to a series of particular means and targets,
including the commitment to halve by 2015 the proportion of the world’s people whose income is
less than one dollar a day, who suffer from hunger and do not have access to clean water.'”’ The
Monterrey Consensus on Financing for Development’”' sets out a number of objectives relating to poverty
eradication, and indicates their importance in the areas of mobilisation of domestic financial
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resources, foreign direction investment, trade, international cooperation, external debt and the
overall monetary, financial and trading system.'”

In the Johannesburg Plan of Implementation (JPOI)'” from the World Summit for Social Development,
States committed to:

reali[sing] the right to a standard of living adequate for the health and well-being of themselves and
their families, including food, including by promoting food security and fighting hunger in
combination with measures which address poverty, consistent with the outcome of the World Food
Summit and, for States Parties, with their obligations under article 11 of the [I[CESCR].174

The JPOI also calls on States to take steps with a view to avoid and to refrain from taking:

any unilateral measure not in accordance with international law and the Charter of the United Nations
that impedes the full achievement of economic and social development by the population of the
affected countries, in particular women and children, that hinders their well-being and that creates
obstacles to the full enjoyment of their human rights, including the right of everyone to a standard of living
adequate for their health and well-being and their right to food, medical care and the necessary social services [emphasis
mine). 173

The Universal Declaration of Human Rights recognises every one’s “right to a standard of living
adequate for the health and well-being of himself and his family, including food, clothing, housing
and medical care and necessary social services.”’® Furthermore, through national effort, and in
accordance with the organisation and resources of each country, everyone “is entitled to reali[s]ation
of the economic, social, and cultural rights indispensable for his dignity and the free development of
his personality.”"”’

The Declaration on the Right to Development” urges respect for all human rights and places States under
a duty to formulate appropriate development policies in order to realise the right to development.'”
Article 8(1) encourages equality of opportunity for all in access to education, health services, food,
housing and employment. The Vienna Declaration, arising from the 1993 World Conference on Human
Rights'™ adopts vatious goals, including the “immediate alleviation and eventual elimination” of
extreme poverty and “participation by the poorest people in the decision-making process |[...] and
efforts to combat extreme poverty.”'™ In the Programme of Action of the International Conference on
Population and Develgpment,' it was recognised that “eliminating social, cultural, political and

172 Ibid. Para. 1 refers to poverty eradication as an overall objective, and poverty eradication is referred to in each chapter
as a guiding principle (with the exception of Chapter C, Trade, at paras. 26-36). However, the latter section refers, znter
alia, to the need to increase market access for least developed countries (LDCs), and in light of the overall objective of
the Consensus, it is clearly directed in part at the eradication of poverty.
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economic discrimination against women is a prerequisite of eradicating poverty” and a number of
actions were recommended including promotion of women’s and girls’ education, family planning
services, and measures on food security.'” The 1994 Tunis Declaration on Population and Develgpment in
Africa’ teaffirmed the commitment of the Member States of the Organisation of African Unity to
meeting basic population needs such as “food, drinking water, health, education and shelter.”"*’

The UN Office of the High Commissioner for Human Rights has produced Draft Guidelines: A
Human Rights Approach to Poverty Reduction Strategies,”™ in which poverty reduction is equated with the
realisation of human rights."”" The Guidelines set out strategies, targets and indicators for the
fulfilment of rights, including political rights and the right to food, health, education, decent work,
and adequate housing.

The 2002 Declaration of the World Food Summit:  five years later'™ treaffirms States’ commitments to
certain rights, and their political will to achieve the targets set at the 1996 World Food Summit. The
Declaration notes that “hunger eradication is a vital step in alleviating poverty” and restates the goal
of halving world hunger by 2015." The Food and Agriculture Organisation Council recently
adopted Voluntary Guidelines aimed at “provid|ing] practical guidance to countries in their
implementation of [...] the right to adequate food.”"" The Guidelines suggest wide-ranging measures,
including: 1) the encouragement of corporate social responsibility; if) the development of small-scale
local markets; iii) the strengthening of domestic law to grant access to women heads of households
to poverty reduction programmes; iv) the promotion of agricultural research; v) the establishment of
food safety programmes and; vi) education on balanced diets. """ Of note, Guideline 8E. encourages
States to “consider specific national policies, legal instruments, and supporting mechanisms |[...] to
ensure the possibility for increased, sustainable food production for present and future generations,”
thereby invoking inter-generational equity obligations.'”

On numerous occasions, UN General Assembly Resolutions have often referred to equity and
poverty eradication. Resolution 59/247, per se, acknowledges that sustained economic growth is
necessary for poverty eradication, and that the benefits of globalisation must be shared equitably to
ensure that poverty eradication strategies are effective. Resolution 59/246 represents another recent
decision that highlights the role of micro-credit in poverty eradication. Resolution 59/186, too,
emphasises a human rights approach to poverty.

As noted in General Assembly Resolution 59/247, equitable distribution of resoutces is tequired in
order to achieve intra-generational equity. Many of the sources listed with regard to distributional
equity in order to achieve poverty eradication apply to the principle of intra-generational equity.
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YV Voluntary Guidelines, ibid. at paras. 4,7, 8,9, 11.

192 Jbid. at para 8E.
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Notwithstanding poverty eradication, the principle of intra-generational equity can be found in the
Universal Declaration on the Eradication of Hunger and Malnutrition,”” in which governments are urged to
work towards “a more equitable and efficient distribution of food between countries and within
countries.”"”*

In relation to inter-generational equity, mankind’s “solemn responsibility to protect and improve the
environment for present and future generations” is declared in Principle 1 of the Srockholm
Declaration of 1972."” Principle 5 further requires that humankind must “guard against the danger of
[the] future exhaustion” of the non-renewable resources of the earth, ensuring that the benefits of
these resources are shared by all humans.'” Principle 3 of the Rio Declaration provides that “the right
to development must be fulfilled so as to equitably meet developmental and environmental needs of
present and future generations.””” The Copenhagen Declaration, which accompanied the Programme of
Action of the World Summit for Social Development, declares that States are to fulfil their “responsibility
for present and future generations by ensuring equity among generations.”"” In addition, UN
General Assembly Resolution 35/8 proclaimed “the historical responsibility of States for the
preservation of nature for present and future generations.””  Similarly, Resolution 43/53 was
concerned with the “protection of the global climate for present and future generations.”"

Principle 4 of the Draft Principles on Human Rights and the Environment by the UN Sub-Commission on
on Prevention of Discrimination and Protection of Minorities' recognises a right to an
environment “adequate to meet equitably the needs of present generations [...] that does not impair
the rights of future generations to meet equitably their needs.””

VI  Status of the ‘Equity and Eradication of Poverty’ Norm?

At present, the principle of poverty eradication is expressed in various international treaties, legal
instruments, bodies, and jurisprudence. The resolute and frequent recognition of economic, social
and cultural rights, such as the right to health, adequate food, housing, education, work, social
security, and others, are already included in key legal instruments such as the ICESCR, the UDHR,
the Rio Declaration, including many regional instruments. The recognition of these rights is often
accompanied by positive action to be taken for States to fulfil these rights, and international courts
and bodies are poised to find States in violation for non-fulfilment of duties if such action is not

193 Universal Declaration on the Eradication of Hunger and Malnutrition, adopted on 16 November 1974 by the World Food
Conference and endorsed by G.A. Res. 3348 (XXIX), UN GAOR, 1974.

194 1bid.

195 Stockholm Declaration on the Human Environment, 16 June, 1972, UN. Doc. A/CONF.48/14/Rev.1, 11 LL.M. 1461
(1972) [Stockholm Declaration).

196 [bid., Principle 5.

Y7 Rio Declaration, Principle 3.

198 1World Summit for Social Development Programme of Action, UN. Doc. A/CONF.166/9 (1995), Part B, art. 26(b).

199 Historical Responsibility of States for the Preservation of Nature for Present and Future Generations, G.A. Res. 35/8, UN GAOR,
1980.

200 Protection of Global Climate for Present and Future Generations of Mankind, G.A. Res. 43/53, UN GAOR, 1988.

201 See draft text attached as Annex I, Review of Further Developments in Fields with which the Sub-Commission bas been concerned,
Human Rights and the Environment. Final Report prepared by Mrs. Fatma Zohra Ksentini, Special Rapporteur, U.N. Doc.
E/CN. 4/Sub.2/1994/9 (1994), Principle 4. This body, now known as the UN Sub-Commission on the Promotion and
Protection of Human Rights, comprises 26 experts elected by the UN Commission on Human Rights (which is made
up of 53 elected States).

202 [hid.

20



taken. Also, the widespread ratification of the above-noted treaties, declarations and other
instruments indicates that certain components of the above-noted positive rights are binding on all
States. It is unlikely that all the human rights related to poverty eradication constitute part of
customary law, in spite of their existence in treaties. However, a review of the sources above
indicates that States consistently reiterate their commitment to progressively eradicating poverty (or
at least extreme forms of poverty). The principle of poverty eradication is therefore likely to form a
part of customary law in the future. The corollary concept of intra-generational equity is recognised
by States as an important component of efforts to eradicate poverty, and it has been recognised in a
number of treaties. There is little in the way of State practice and opinio juris to suggest that it is
customary international law.

Inter-generational equity is already an integral feature of various international legal materials dealing
with sustainable development. While the application of inter-generational equity is difficult to define
in terms of scope, the objective and enzente behind the term is clear. Habitual references to the rights
and interests of “present and future generations” in contemporary international legal instruments
concerning sustainable development suggest that the international community has come to
recognise the use of natural resources in an inter-temporal context. Despite recent statements by
Judge Weeramantry arguing in favour of the customary international law status of inter-generational
equity,”” supplementary judicial and political support is requisite in order to crystallise the concept
and bring it into the realm of customary international law.

The aforementioned analysis attests that the concepts of inter- and intra-generational equity have
evolved and are integral to international law with respect to environmental protection, resource
utilisation and socio-economic development.”” Thus ‘equity’, with its dual ‘intra-’ and ‘inter-’
generational dimensions, constitutes a bridge for recognised mutual interests between environmental
protection, socio-economic development and human rights law.

203 Denmark v. Norway and Nuclear Tests 1995 supra notes 137, 138, respectively.

204 G.F. Maggio, “Inter/intra-Generational Equity: Current Applications under International Law for Promoting the
Sustainable Development of Natural Resources” (1997) 4 Buff. Envtl LJ. 161. A UNEP Expert Group on
International Environmental Law identified intergenerational equity as among the “Concepts and Principles in
International Law.” See Final Report of the Expert Group Workshop on International Environmental Law Aiming at Sustainable
Development, UNEP/IEL/WS/3/2, (1996) at 10-14.
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Annex I: Table of Treaties
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Treaty

1945

1946
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1961

1966

1966

1967

1968

1972

1973

Charter of the United Nations, 26 June 1945, Can. T.S. 1945 No. 7, available online:
UN <http://www.un.org/aboutun/charter/index.html> [Charter].

International Convention for the Regulation of Whaling, 2 December 1946, 62 Stat. 1710,
161 UN.T.S. 72, online: IWCO: <http://www.iwcoffice.org/commission/

convention. htm#convention>.

European Convention for the Protection of Human Rights and Fundamental Freedoms, 11
November 1950, (ETS No. 5), 213 U.N.T'.S. 222 (entered into force 3 September
1953), as amended by Protocols Nos. 3, 5, 8, and 11 (entered into force on 21
September 1970, 20 December 1971, 1 January 1990, and 1 November 1998,
respectively), online: Council of Europe <http://conventions.coe.int/treaty/en/
Treaties/Html/005.htm>.

European Social Charter, 18 October 1961, (ETS No. 35) 529 UN.T.S. 89 (entered
into force 26 February 1965), online: Council of Europe <http://conventions.
coe.int/Treaty/en/Treaties/Html/163.htm>.

International Covenant on Economic, Social and Cultural Rights, 19 December 1966, 999
UN.TS. 3, (entered into force 3 January 1970), available online at UNHCHR
<http://www.unhchr.ch/html/menu3/b/a_cesct.htm> [I[CESCR].

International Covenant on Civil and Political Rights, 19 December 1966, 999 U.N.T.S.
171 (entered into force 23 March 1976), available online: UNHCHR <http://
www.unhchr.ch/html/menu3/b/a_ccpr.htm> [ICCPR].

Charter of the Organization of American States, 27 February 1967, 119 UN.T.S. 3
(entered into force 13 December 1951) [OAS Charten.

African Convention on the Conservation of Nature and Natural Resonrces, 15 September.
1968, 1001 U.N.T.S. 3 (entered into force 16 June 1969), online: SEDAC
<http://sedac.ciesin.org/entri/ texts/african.conv.conserva.1969.html> [ African
Convention).

Convention Concerning Protection of World Cultural Property and Natural Heritage, 23
November 1972, 1037 U.N.T.S. 151, 11, LL.M. 1358, online: UNESCO <http://
whc.unesco.otg/wotld_he.htm> [World Heritage Convention).

Convention on International Trade of Endangered Species and Wild Fauna and Flora, 3
March 1973, 993 UN.T.S. 243, T.1.A.S. No. 8249, 12 I.L.M. 1085 (1973) [CITES],
online: CITES <http://www.cites.org/eng/disc/text.shtml>.
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Treaty
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1979

1979

1980

1981

1982

1985

1985

1985

1988

1989

Convention on Conservation of Nature in the South Pacific, adopted 12 June 1976,
Preamble [South Pacific Nature Convention], online: INTFISH <http://www.intfish.
net/treaties/southpacific1976.htm>.

Convention on the Elimination of All Forms of Discrimination Against Women, 18
December 1979, 1249 UN.T.S. 13 (entered into force 3 September 1981)
[CEDAW], online: UN <http://www.un.org/womenwatch/daw/cedaw/text/
econvention.htm>.

Convention on the Conservation of Migratory Species of Wild Animals, 23 June 1979, 19
LL.M. 15 (1980).

Convention on the Conservation of Migratory Species of Wild Animals, 23 June 1979, 19
LL.M. 15 (1980).

African [Bamjul] Charter on Human and Peoples’ Rights, 27 June 1981, OAU Doc.
CAB/LEG/67/3 rev. 5, 21 LLM. 58 (entered into force 21 October 1986),
online:  University of Minnesota <http://wwwl.umn.edu/humantts/instree/
zlafchar.htm>.

United Nations Convention on the Law of the Sea, 10 December 1982, 1833 U.N.T.S. 3,
21 I.LL.M. 1245 (entered into force 16 November 1994) [UNCLOS].

Regional Convention for the Conservation of the Red Sea and Gulf of Aden Environment
adopted 14 February 1982 (entered into force 20 August 1985) [Jeddalh Convention,
online: INTFISH<http://www.intfish.net/treaties/redsea.htm>.

Convention for the Protection, Management and Development of the Marine and Coastal
Environment of the Eastern African Region, 21 June 1985, 985 L.E.L.M.T. 46 [Nairobi
Convention).

Agreement on the Conservation of Nature and Natural Resources, 9 July 1985, 15 Envt’l
Pol’y & L. at 64, 68, Preamble (treaty not yet in force).

Additional Protocol to the American Convention on Human Rights in the Area of Economic,
Social and Cultural Rights (Protocol of San Salvador), 17 November 1988, O.A.S. TS No
69 (1988) rep. Basic Documents Pertaining to Human Rights in the Inter-
American System, OEA/Ser LLV/IL.82 Doc.

Convention on the Rights of the Child, 20 November 1989, 1577 U.N.T.S. 3 (entered
into force 2 September 1990), online: UNICEF <http://www.unicef.org/crc/
fulltext.htm>.
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1992
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1994

2003

African  Charter on  the Rights and Welfare of the Child, O.A.U. Doc.
CAB/LEG./24.9/49 (1990) (entered into force 29 November 1999), online:
University of Minnesota <http://www1l.umn.edu/humantrts/africa/afchild. htm>.

United Nations Framework Convention on Climate Change, 9 May 1992, 31 1.L.M. 849,
att. 3(1) [Climate Change Convention], online: UNFCCC <http://unfcec.int/
essential_background/convention/background/items/1349.php> [Climate Change
Convention).

Convention on the Protection and Use of Transboundary Waterconrses and International Iakes,
17 March 1992, UN Doc. ENVWA/R.53 and Add.1, 31 I.L.M. 1312 (entered into
force 6 October 1996), art. 2 at para. 06(c), online: UNECE
<http://www.unece.org/env/watet/pdf/watercon.pdf>.

United Nations Convention on Biological Diversity, 5 June 1992, 1760 UN.T.S. 79, 31
LLM. 822 (entered into force 29 December 1992), online:  Biodiversity
<http://www.biodiv.otg/convention/articles.asp>.

Marrakesh Agreement Establishing the World Trade Organisation, 15 April 1994, 1867
U.N.T.S. 154 (entered into force 1 January 1994) in WTO, The Legal Texts: The
Results of the Uruguay Round of Multilateral Trade Negotiations 4 (1999) [The
Legal Texts]. The WTO texts and dispute settlement reports are available online at
<http://www.wto.org>. See generally <http://www.wto.org/english/docs_e/
legal_e/04-wto_e.htm>

United Nations Convention to Combat Desertification in Countries Experiencing Serions
Drought and/ or Desertification, Particularly in Africa, 17 June 1994, 33 LL.M. 1328
[Desertification Convention).

Protocol to the African Charter on Human and Peoples’ Rights on the Rights of Women in
Africa (adopted 11 July 2003), arts. 12(2), 14(2), 15, 16, online: University of
Minnesota <http://wwwl.umn.edu/humantts/africa/protocol-women2003.
html>.
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Declaration
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1972

1972
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1992
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1994

1995
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2000

Universal Declaration of Human Rights, 10 December 1948, G.A. Res. 217 A, UN
GAOR, 3d Sess, UN Doc. A/810 (1948), available online: UN
<http://www.un.org/Overview/rights.html> [UDHR].

Stockholm  Declaration on  the Human Environment, 16 June 1972, UN. Doc.
A/CONF.48/14/Rev.1, 11 LLM. 1461 (1972) [Stockholn Declaration).

Development and Environment, GA Res. 2849(XXVI), UN GAOR, 26" Sess., UN
Doc. A/RES/2849 (1972).

Universal Declaration on the Eradication of Hunger and Malnutrition, adopted on 16
November 1974 by the Wortld Food Conference and endorsed by G.A. Res. 3348
(XXIX), UN GAOR, 1974.

Declaration on the Right to Development, GA Res. 41/128, UN GAOR, 1986 Supp. No.
53, UN. Doc. A/41/53, 186 (19806).

Protection of Global Climate for Present and Future Generations of Mankind, GA Res.
43/53, UN GAOR, 43" Sess., Agenda Item 148, UN Doc. A/RES/43/53 (1989);
28 I.L.M. 1326.

Agenda 21, Report of the UNCED, T (1992) UN Doc. A/CONF.151/26/Rev.1,
(1992) 31 LL.M. 874 [Agenda 21].

Rio Declaration on Environment and Development, Report of the United Nations
Conference on Environment and Development, UN Doc. A/CONF.151/6/Rev.
1(1992), 31 L.L.M. 874 (1992) [Rzo Declaration].

Vienna Declaration and Programme of Action, adopted at the World Conference on Human
Rights, 12 July 1993, UN Doc. A/CONF.157/23 [Vienna Declaration).

Tunis Declaration on Population and Development in Africa, O.AU. Doc. AHG/
DECL.4(XXX) (1994).

Copenbagen Declaration on Social Development and the Programme of Action of the World
Summit for Social Development, 12 March 1995, UN Doc. A/CONF.166/9 (1995).

International Labonr Organisation Declaration on Fundamental Principles and Rights at
Work, 19 June 1998, 37 1.I.M. 1237 (1998).

Millenninm  Declaration, GA Res. 55/2, UN GAOR, 55" Sess., UN Doc.
A/Res/55/2 (2000).
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2002
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Declaration of the World Food Summit, adopted at the World Food Summit at the
FAO Headquarters in Rome, June 2002, online: Food and Agriculture
Organisation <http://www.fao.org>.

Jobannesburg Declaration on Sustainable Development, in Report of the World Summit on
Sustainable Development, 26 August to 4 September 2002, UN Doc. A/CONF.199/
20 [Johannesburg Declaration].

Jobannesburg  Plan of Implementation, Report of the World Summit on  Sustainable
Development, 4 September 2002, UN Doc. A/CONF.199/20 [JPOI].

Monterrey Consensus on  Financing for Development, 22 March 2002, UN. Doc.
A/AC.257/32.

International Law Association, 2002 New Delhi Declaration on Principles of International
Law Relating to Sustainable Development, 11.A Resolution 3/2002 in I1.A, Report of the
Seventieth Conference, New Delhi (London: ILA, 2002), Principle 2, available online:
ILA <http://www.ila-hq.org> [New Delbi Declaration).




